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Abstract:

The paper dealt with the subject of the Turkish country relations of the Matr s
accrual of the MCC in 2010 2020, the paper aimed to explain the dimensions of this
relationship between the two countries from the perspective of the mutual dependency
school. The importance of the paper is trying to stand on the nature of this relationship
and how to benefit from the shares of the ground. The problem of study is to try to
highlight the reasons and motions led to the development of these relations between
Qatar and Turkey in a sense of the existence of other regional commission alliances that
have been a different auditor of the directions and goals. The historic approach, hearing
and the case study was used, the paper was based on a hypothesis that the role of the
revolution of its relations with Turkey and coordinated their positions in dealing with the

cases of the devernoration in order to obtain its support to appear as a strengthening of
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its weight with the strong act in the region. The paper reached several results, including
relations between Qatar and Turkey, clearly evolved in the government of the Justice
and Development Party for the presence of shared interests, the Gulf siege on Qatar has
played a major role in strengthening and deepening relations between them. The paper
has taken out a recommendations with the regional powers affected by the region rather
than relying on Turkey only, to operate the expansion of joint cooperation in the region.
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Abstract:

The research paper dealt with the nature of the certificate, its
legitimacy and its divisions. The problem of the research was the
extent of Sudanese law’s ability to achieve people’s interests and
its validity compared to the ability of Islamic law, which is valid
for every time and place for all of humanity, as well as a problem-
atic arose related to the statement of differences and similarities
between Islamic law and Sudanese law regarding martyrdom. The
paper aimed to introduce the basic provisions of Sharia related to
the conditions and divisions of certification. The importance of the
paper stems from the importance of martyrdom in the daily life
of society and the extent to which people need it in their disputes.
The paper followed the descriptive analytical approach. Al-Waqa
reached a number of results, the most important of which is that
defects that occur in the will are considered material facts that can
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be proven by all means of proof, including testimony. The paper
recommended the provision of protection for those who provide
information that constitutes an attack on the personal interests of
persons, or that the text be satisfied with an aspect related to the
security of the state or affecting its interests.
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Abstract:

The study dealt with the extent of the impact of the Corona
pandemic on air transport, and the problem of the study was the
novelty of the Corona pandemic and its impact on the implemen-
tation of air transport contracts, especially after taking preventive
precautions to limit the spread of the virus, which included closing
airports and stopping flights between countries, which resulted in
many damages to the air carrier, the traveler and his goods. The
study aimed to define the pandemic and to determine how to re-
duce its impact on the air transport contract by coordinating the
authorities and efforts of the international and national executive,
legal and judicial bodies in order to work in harmony in order to
reach reparation for the damage caused by the pandemic and the
spread of the virus, and the study followed the inductive analytical
method. The study reached several results and recommendations,
the most important of which are: The difficulty of determining
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compensation for the effects of the Corona pandemic as one of the
reasons for exemption from liability because it is legally classified
as (force majeure or an exceptional circumstance) that prevents
the implementation of the contract or makes its implementation
cumbersome. The study recommended the necessity of taking care
of the health sector in all its fields and specializations, and devel-
oping the health system to meet the normal and exceptional needs.
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Abstract:

The study aimed to show that the subject of the testimony in
general and testimony of invocation (Istiraa) in Particular, it is one
the most accurate topics which the Islamic sharia sought to roof
for preservation rights and their protection. The aim of the search
1s to alert rights holders to infringement methods and their diver-
sity in preserving and proving their rights. The problem of study
is to clarifying the position which occupies — of Istiraa in Islamic
law, and what is the extent of the judge’s power, estimation of
proof Testimony of Istiraa. One of the most important objectives
of the research is an expansion statement, of the Islamic sharia is
the department for preserving rights and martyrdom for preserving
them. The study was adopted on the inductive — analytical meth-
ods by reference to the mothers of the books of Jurisprudence and
language and modern jurisprudence reference provide Scientific
material related to the topic. The study concluded to several re-
sults: that acting with Istiraa Testament is Legitimate way out and
an authentic legal trick for every hated, defeated and oppressed.
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Abstract:

Thestudy dealt with the role of causing judgments in ending
the criminal proceedings in Sudanese law. The problem of study-
ing the role of causing the judgments in ending the criminal case.
It examines the reasons for the ruling in the criminal law and the
set of legal rules that specify the crimes and penalties. To terminate
the case and methods of forcing the accused to attend, ie, bringing
the accused to force the use of force by the law and the ruling and
the reasons and the Hajj, which is the decision in the case, which is
issued by the court. One of the reasons for choosing the topic is to
know the causes of the sentences and their role in ending the crimi-
nal proceedings, obtaining the most accurate secrets of the science of
law through scientific research. This stage has also not been studied
well. The importance of discussing this issue at the legal level is im-
portant and important. The Penal Code is aimed at achieving security
in society by establishing rules of conduct prohibiting behavior pat-
terns that threaten society or endanger its security, The appropriate
penalty and reward for the attack. The study aimed to know the role
of causing the judgments in ending the criminal proceedings in all
its aspects. The study followed the descriptive analytical approach.
The study reached several conclusions, the most important of which
is the adoption by the Sudanese legislator of the doctrine of relative
nullity in all criminal procedure laws, where discretion is left to the
judge to determine the validity of the action taken in a manner con-
trary to the law and the authority of the criminal prosecution to end
the criminal proceedings is an absolute authority in the sense that in
some cases are restricted Such restrictions are limited to complaint,
authorization and demand. The Sudanese legislator cited the reasons
for the expiry of the criminal case in Article 37 of the Code of Crim-
inal Procedure and did not provide a special text, as did the Egyptian
legislator, to explain the reasons for the expiry of the complaint. The
study presented a number of recommendations, the most important
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of which was the need to obtain permission from a certain body
before opening the criminal case in order to preserve the time and
effort and to ensure the validity of the criminal proceedings taken.
The need to obtain permission from a certain party before opening
criminal proceedings in order to preserve the time and effort and to
ensure the validity of the criminal proceedings taken and amending
Article 45 of the Sudan Police Act 2008 regarding the immunity of
the police officer. The article repeated the substantive immunity pro-
vided for in Article 11 of the Law which protects the public official
from criminal responsibility in the performance of duty, the police
officer is considered a public official under the provisions of article
3 of the Criminal Code.
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Abstract

The study aimed to explain of the concept of the authority of
the res judicata between the litigants, analyzing the notion of the va-
lidity of the res judicata, and clarifying its concept and conditions,
to highlight the legal issues it raises in the Sudanese law of 1983
AD, the study followed the descriptive, comparative, historical,
and analytical method. The study obtains the following results:In
the context of the enforcement of arbitration awards, the rules of
preclusion do more than just strengthen judicial comity. They also
help promote the finality of international arbitration awards under
the Convention, the rules of preclusion differ from jurisdiction to
jurisdiction, and the courts in every jurisdiction would be justified
in applying their own rules of preclusion, as these rules should be
considered as part of the procedural public policy, on the most ba-
sic level, the aim of enforcement proceedings is to provide relief
for the collection of arbitration awards. Just as a party seeking to
collect a money, damages judgment, a party seeking to enforce
an award is not expected to plead the existence of a dispute on
the merits and the proceedings for the enforcement of arbitration
awards can thus be likened to the proceedings for the collection of

monetary judgments, and there has always been wide support for
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having a uniform system of enforcement for arbitration awards un-
der the Convention. The study recommended the followings: sep-
arating the “principle of the authority of the res judicata” from the
“principle of closure”, because of the differences clear distinction
between the two principles.Accordingly, amending the Evidence
Law in this regard. And the text in one article on the different types
of closure, except for closure by virtue of a ruling Because it re-
lates to the authenticity of the matter res judicata, and treating the
principle of closure as an objective law rule and not just a rule of
evidence.
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Introduction:

Evidence is undoubtedly one of the most important issues of
law, because it is the main means of protecting rights. So whoever
weakens his evidence weakens his claim to his right, hence the
importance of proof in all legal, civil, penal and legal fields. The
legislator put in civil or commercial law the general rules of proof,
as the methods of proof in commercial matters are subject to the
general rules of proof, but the development of commercial trans-
actions has led the legislator to distinguish the rules of commercial
proof from the civil rules. The argument for the authority of the
thing judged is one of the most topics of law that needs study and
research. The pens did not address it with sufficient research, and it
is still a matter of controversy and controversy among jurists, start-
ing from its name and ending with its authenticity, passing through
its nature and legal adaptation, and its relationship to other legal
principles Like public order, it occupies the forefront in the books
of jurisprudence as one of the most important problems of law.
The judiciary has also implemented many of its rulings, and is still
dealing with the daily problems that this argument raises, due to its
practical nature. The judicial ruling is issued on the presumption
of health and justice, and therefore it must be implemented and it
1s not permissible to re-examine it again, as it is an argument with
what it was decided upon. However, there are exceptions to this
principle, as will be explained. Whatever the case,. In the event of
a disruption of this unit, the judicial ruling is not valid. This re-

search deals with the principle of the authority of the res judicata,
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as a conclusive legal presumption, that the judgments issued by
the judiciary and acquire that authority, are an argument in what
it ruled, and it is not permissible to refute its significance or prove
its opposite by any means of legal proof, including the admission
and the decisive oath, for reasons of public order. Determining the
strength of the order is based on the fact that the issuance of the
judicial ruling justifies the assumption of its validity and the integ-
rity of its procedures.

Significance of the Study:

The issue of the authority of the res judicata is one of the
topics of particular importance because it is one of the important
and highly complex issues, and its importance is mainly due to the
necessity of resolving disputes and putting an end to disputes and
avoiding conflicting decisions based on the fact that what has been
previously submitted to the judiciary and has been adjudicated is
not It may be brought up for discussion again before the same
court that issued the decision, or before another court To decide on
it again, except in the ways and dates specified by the law. There-
fore, the importance of this study emerged through the following:
First of the importance of the issue of the authority of the local
arbitrators’ decisions, and this importance also emerges from the
fact that the authority of the local arbitrators’ decisions has been
regulated in the Arbitration Law, which is a new law that has not
received sufficient and complete analysis and scrutiny, in light of
the difference in comparative civil legislation in the provisions of

this authoritative according to the different sources of those legis-
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lation This is in addition to the problems raised by this topic, and
the shortage in the Arab and national library of books and research
that I talked about in detail and in depth, which prompted the re-
searcher to study this topic and research.

Statement of the Problem:

The problem of this study revolves around the effect of the
authority of the res judicata in the Sudanese law of 1983 AD, and
to what extent do arbitrators’ decisions enjoy authority? What is
meant by this authenticity? What are the conditions for sticking to
the authoritative thing res judicata? What is the content and scope
of the authority of the arbitrators’ decisions? What are the excep-
tions to the authenticity of arbitrators’ decisions? These and other
questions that the researcher tried to answer in this study.
Objectives of the Research:

This research aims to: 1- Explanation of the concept of the
authority of the res judicata between the litigants. 2- Analyzing the
notion of the validity of the res judicata, and clarifying its concept
and conditions 3- To highlight the legal issues it raises in the Su-
danese law of 1983 AD Research Methodology: The descriptive,
comparative, historical, and analytical method.

Theme One:

Definitions and Concepts:

“By the authority of the res judicata, it means that the judgments
issued by the judiciary are proof of what they have decided” (Qas-
sem, 275), as Article 41 of the Jordanian Evidence Law stipulates
that:
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“l. Judgments that have attained the final degree are proof of the
rights they have decided, and it is not permissible to accept evi-
dence that contradicts these decisions. The presumption...” is that
if a judgment is issued in a case, then this judgment is considered
by the law as a title of the truth, and for this reason the litigants
may not re-submit this dispute among themselves again, that is,
they may not renew the dispute among themselves by filing a new
lawsuit. It is accepted and returned because it has already been
adjudicated, and this matter or this chapter is achieved for all the
litigants in the same lawsuit and for the same reason, whether he is
a loser or a winner of a lawsuit alike. .

he actions of the principle of the authority of the res judicata are
represented in the defense of this res judicata, whereby the res
judicata is pleaded with the intent of not accepting the case or not
hearing it because it has already been decided upon. “Just as the
res judicata may be pleaded, it is also permissible to hold onto
this authority through a lawsuit, for example; the validity of the
penal judgment in relation to the civil judgment and the extent of
its binding, and the recourse to civil compensation based on the
damage inflicted on the victim. (Antraki, 585)

Authenticity of the order:

The argument for the authority of the orderedorder occupies
the forefront in the books of jurisprudence as one of the mostim-
portant problems of the law, and the judiciary has taken many of its
rulingsto apply it, and there is an origin for this principle in the Pro-

phetic Sunnah. It is permissible to reconsider or search for it again.
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Theprinciple of the authority of the res judicata is established
in modern man-madelaws. If the jurisprudence of the judiciary
changes in a particular issue, thisdoes not invalidate the ruling is-
sued in similar cases previously, but thisjurisprudence is applied
in new cases.

Respectingjudicial rulings and giving them authority reas-
sures the litigants, as it putsan end to the dispute and prevents its
renewal again if it is between the sameparties, the same subject
and the same reason.

In ourarticle, we will discuss the definition of the definitive pre-

sumption, the basison which that argument is based, and the con-

ditions for the judgment to acquirethe authority of the decree in

positive law.

First: Defining the categoricalpredicate

1. Article (41) of the Jordanian Civil Code stated a special defi-
nition of conclusive legalpresumptions, as it stated: “The judg-
ments that have attained the final degreeare proof of the rights
that have been decided upon, and it is not permissibleto accept
evidence that contradicts this presumption. between the liti-
gantsthemselves without changing their characteristics, and the

dispute is attachedto the right itself as a subject and a cause.”

2. The case is consideredsettledif itsconditions are met, which is
that the lawsuit is between the same parties andrelates to the
same subject, and that thosejudgments arefinalagainst them, in-

accordancewith theprovisions ofArticle (1/41) of theevidence.
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Authenticity of the Res Judicata:

Res judicata is that the judicial ruling has an argument for the
rights it has been decided... The rulings issued by a court of first
instance have their authority, but they are temporary authority that
stops as soon as it is challenged by appeal and remains suspended
until it is decided on the appeal. He lost that authenticity. and the
judgment issued and has its merits - is respected, so that if one of
the litigants files the same lawsuit in which it was decided again, it
must not be accepted... due to the precedent of issuing a judgment

in it between the litigants.

And the conditions for an authoritative ruling is that it be de-
finitive, exhausting the jurisdiction of the court in relation to what
it has dealt with in the chapter and preventing it from returning to

its consideration or retracting its ruling in it.

The validity of the res judicata in which it is entrusted is that the
final res judicata is a fundamental issue in which the two parties (the
litigants) struggle in the first lawsuit and its truth has been established
between them by the first judgment, and it is by itself the basis for
what each of them claims before the other in the second lawsuit.

One of the effects of the validity of the judgments is that the
case may not be re-examined after adjudication, and it restricts the
judge to whom the case has been brought again, and also restricts

the litigants to re-filing the case again.

Since what is meant by authenticity here is “the authority of

the res judicata” that the judgment enjoys a kind of inviolability
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according to which it is forbidden to discuss what has been ruled

1N a new case.

The power of the decreed order is that of the final judgments,
which the final judiciary does not acquire except in the disputes
that arose between the litigants themselves and related to the same
right, subject and cause, and the court decided it explicitly or im-
plicitly and inevitable, unless the court actually considers it does

not have the power of the res judicata.

The litigants can plead with the authority of the judgments
issued by fulfilling the conditions for their proof as indicated by
Article No. /53 of Decree-Law No. 39 of 1980 promulgating the

Evidence Law in Civil and Commercial Matters, which states that:

“The judgments that have the authority of the res judicata are
an argument in the matter of the litigation and it is not permissi-
ble to accept evidence that contradicts this presumption, but these
judgments do not have this force except in a dispute that has arisen
between the litigants themselves without changing their character-
istics and attaching to the same right in a place and a cause on its

29

own.

As for the conditions that must be met by the judgment in or-
der for it to be authoritative, that there be a judicial judgment and
that the judgment is final or final and that the following conditions

are met:

The union of opponents 2- The union of the shop 3- The union

of'the reason
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What is meant by the litigation union is that the judgment is
considered an argument against the real litigants in the lawsuit and
their successors, whether the succession is public or private, and it
1s also an argument against the creditors.. It is not an argument for

others, i.e. the general successor and the private successor.

By the union of the place, it is meant that the new lawsuit is
the same lawsuit in which the judgment was decided in its evi-
dence. And the unity of the shop remains in place regardless of the

changes that affect this shop.

As for the union of cause, it means the union of the legal basis
on which the case is built. The cause is the source from which the

subject matter of the case is generated.

In addition to the fulfillment of the previous conditions, the
case in which the adjudication is decided must be authentic, that
the issue has been settled, the litigants discussed in it, its truth
emerged between them, and the litigants struggle in it, and each
presented his evidence and his requests, and the truth became clear

with a final and final judgment.

And the effect that conveys the appeal is to limit it to what
has been filed by the appeal, only the peremptory judiciary, which
was not subject to appeal, has the power of the res judicata that

transcends the rules of public order.

As for the relevance of the authority of the decree to public
order, it is established for the public interest, which calls for the
stability of judicial protection granted by the judiciary, meaning

90 #2021 paicw 1443 pirio-pabiad! stall-AeS et 93 A ol A5 3L g Al IoLuat jllTp AN ALoma



Dr. Jouda Ibrahim Mohamed Alnour

that the authority is related to public order, and the judiciary must
respect this argument, even if the opponents do not respect it and
do not pay for it.It is Manst in Article 82 of the Civil Procedure and

the Commercial Law No. 38/ 1980 , which was read as: -

“The plea that the case may not be considered due to a pre-
vious adjudication may be made in any state of the case, and the

court shall rule on it on its own
National Regimes on Res Judicata:

Differences and Constituent ElementsThe doctrine of res ju-
dicata has developed as one of the mostsophisticated, technical
and overregulated doctrines in national civilprocedures. A detailed
consideration of the different national regimes on resjudicata goes
far beyond the scope of this article. The aim of this briefcompar-
ative overview is first to highlight the divergent approaches taken
bylegal systems with regard to res judicata, and second to ascer-

tain theconstituent elements of the meaning of res judicata.
Differences:

The difference is particularly marked between common and
civil law jurisdictions. The basic difference in their approach may

be summarizedas follows:

- In common-law countries, case law has developed a broader
notion ofres judicata which prevents the re-litigation not only
of the claimsllbut also the issues, factual and legal, adjudi-
cated in the judgment. From this it appears that common-law

countries consider that ajudgment represents a judicial record
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of what actually happened withregard to the dispute. Res judica-
ta in this sense carries a fact-findingvalue. It is considered as a
means of evidence, as an authoritativedetermination of the whole
“story” of the dispute. The term estoppelper rem judicata comes
from the term estoppel by record in commonlaw and reflects ex-
actly this common-law approach to res judicata, which is closer

to the Roman rule that “res judicata pro veritateaccipitur.”

- In contrast, in modern civil procedural systems, the codified
resjudicata is normally confined to the claims rather than the
issuesdetermined in a judgment.16 The prevailing view here is
to separate constituent Elements of Res Judicatalt may be help-
ful at this point to explore conceptual features of resjudicata
common to different legal jurisdictions. This common denom-
inatorwill effectively provide the constituent elements of the
meaning of resjudicata which will prove essential, in Section
IV, to determining the third-party effect of an international arbi-
tral award. The raison d’étre of res judicata is the preservation
of a decision’sauthority. While a decision determines the legal
status of the dispute inquestion, res judicata ensures that this
determination is not circumvented oroverturned by subsequent
conflicting determinations.

To achieve thisobjective, res judicata produces differ-
ent kinds of effects:

1.Prohibits reassertion:
This kind of effect comes into play in a casewhere the sub-

ject matter and the parties to the second set ofproceedings coincide
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with those of the first set. In these cases theres judicata effect pre-
cludes the reassertion of the cause of actionadjudicated in the first
judgment. This type of effect reflects thefundamental principle of
the nebis in idem'" in accordance withwhich a party cannot be
granted relief twice on the same cause ofaction.18

2 . Preclusive effect: this kind of effect prevents the re-litigation
ofany plea which was determined in the judgment and which
pleaarises in the second set of proceedings not as the main sub-
jectmatter but as an issue necessary to determine the main subject-
matter.19

The preclusive effect follows from the nebis in idemhave been
or could have been litigated in a prior action. In general terms, the-
selimitations include the rules of claim preclusion and issue pre-
clusion.” 20 This preclusive effect under particular circumstances
may be extended not onlyto the issues that were actually raised in
the proceedings but also to those that, by duediligence, could have
been raised but eventually were not (the extended form of resjudi-
cata). This is clearly the case in England, where this type of effect
is understood aspart of the principle of abuse of process.

The extended preclusive effect also operates slightly differ-
ently in the U.S.,see RESTATEMENT, supra note 10 Para. 27. In
addition, it is found in some civil-lawcountries, but not as part of
the abuse of process principle, which is unknown to thesejurisdic-
tions. See e.g., the Greek Civil Procedure Code, Art. 330: “Res
judicata coversthose pleas that have been raised, as well as those

that could have been raised but werenot.” 21 Although there is
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a fundamental difference between the common and the civillaw
regarding the extent of this effect (it is extended to both claims
and issues (factualand legal) in common law but only to claims
in civil, supra), the preclusive effectconstitutes a basic common
denominator of the res judicata concept in both legalsystems. See
VINCENT-GUINCHARD, supra note 14, Para. 179.b. 22 See
VINCENT-S.GUINCHARD, supra note 14, Para. 178: « I’autorité
de la chosejugées’identifiealors avec la force obligatoire de la sen-
tence ». In Switzerland seeFabienneHohl, supra note 17, Para. 4-1.
In England cf. s.58 EAA: “unless otherwiseagreed by the parties,
an award made by the tribunal pursuant to an arbitrationagreement
is final and binding, both on parties and on any persons claim-
ing throughor under them” (subjective boundaries of an arbitral
award) with s.82(2): “...a partyto an arbitration agreement include
any person claiming under or through a party tothe agreement”
(subjective boundaries of an arbitration agreement) (emphasis
added).Koch&Diedrich, supra note 9, Para. 13

Principles of Res Judicata:

The principle of res judicata is a universal principle rec-
ognized by the legal systems of all civilized nations. The res
Jjudicata principle should be applied by arbitral tribunals as the
arbitral tribunals are alternative to the courts and when an award is
enforced it becomes a part of the legal order of the country where
it is enforced.” The reflection of this doctrine in international arbi-

tration is that where the matter in dispute has already been decided
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by a national court or by an earlier arbitrator, it should be barred by
law as the existence of two enforceable awards on the same issue,
between the same parties would be contrary to procedural public

policy.

Although the res judicata doctrine is not codified in some coun-
tries’ laws, it is established and recognized by case law. For in-
stance, under Article 190(2)(e) of the Swiss PIL, if the award is
incompatible with public policy it is a reason for annulment.” Not
every violation of the mandatory laws of a country constitutes a
violation of public policy, but rather only a violation of the funda-
mental rules of a country’s legal system. The only case where a vi-
olation of procedural public policy was affirmed until 2013 under
Swiss Law concerned an award that disregarded the fundamental
procedural principal of res judicata.” Therefore, under this doc-
trine, a tribunal should be barred from deciding in the event there
is a final, conclusive and binding judgment or arbitration award
regarding the same cause of action, with the same claims and be-

tween the same parties.

This principle was recognized in a Swiss Federal Supreme Court
Decision rendered in 2001 (4P.37/2001) where the Supreme
Court held that two contradicting decisions on the same subject
matter between the same parties both of them enforceable within a

specific legal order would be contrary to public policy.

Similarly, on 13 April 2010, the Swiss Federal Supreme
Court (Decision 4A_490/2009) explained the obligation of an ar-
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bitral tribunal in respect of res judicata and emphasized that an
arbitral tribunal sitting in Switzerland violates procedural public
policy if it renders an award without taking into account the res
judicata effect of a prior award or judgment between the same

parties.

Four years later, the Swiss Federal Supreme Court held, in a
decision dated 27 May 2014 (4A 508/2013), that an award is-
sued by an international arbitral tribunal seated in Switzerland that
disregards the preclusive effect of an earlier state court judgment
or arbitral award violates the principle of res judicata, and breach-
es procedural public policy within the meaning of Article 190(2)
(e) of the Swiss PIL. The Federal Court also stated that if in such a

case the arbitral tribunal must hold the request inadmissible.

There are divergent views as to what constitutes the “subject mat-
ter of a dispute”. Some of the scholars suggest that it is comprised
of the legal rule relied upon by a party as the legal basis of the
claim. Some scholars defined it as the relief sought in the parties’
submissions and others suggest that the subject matter of a dis-
pute comprises both the parties’ claims and the set of facts relied
upon in support of the claims.The Swiss Federal Court defined
it as facts relied upon in support of the claim without reference
to legal grounds, where it emphasized that the identity must be
understood from a substantive and not grammatical point of view
and that the res judicata effect extends to all the facts existing at

the time of the first judgment, whether or not they were known
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to the parties, stated by them, or considered as proof by the first
court. The Court concluded that “A new claim, no matter how
it is formulated, will have the same object as the claim already
adjudicated even if it appears to be its opposite or if it was already
contained in the preceding action, such as a claim decided on the
merits in the first litigation and presented as a preliminary issue

in the second.”

Another condition for res judicata is “being capable of
enforcement”. As correctly described by the scholars, the logic be-
hind this is that if the award does not meet the conditions for the
enforcement, there would not be any risk for two enforceable con-
flicting decisions. In other words, a foreign judgment can never
have effects in a country’s law that would not equally be available
to a country’s domestic judgment. Therefore, the arbitral tribunals
should carefully analyze whether the foreign state court judgment
or foreign arbitral award meet the conditions of recognition as per

the place of arbitration’s law.?

It is accepted by Swiss scholars and by the Federal Court decisions
that an arbitral tribunal with its seat in Switzerland may decide
itself on the recognition of the foreign judgment subject to Article
25 and 27 of Swiss PIL or award as a preliminary issue before
determining the res judicata effect in accordance with Art. 29(3)
of the Swiss PIL.>

In particular, the final International Law Association Committee
(ILA) Report on Res Judicata and Arbitration identified the
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requirements for the application of the res judicata doctrine be-
tween arbitral tribunals. One of the requirements is a prior award
that is final and binding and capable of recognition in the country
where the arbitral tribunal of the subsequent arbitration proceed-
ings has its seat. Where a request for recognition or enforcement
has already been brought at the arbitral seat, the arbitral tribunal
may deem it appropriate to await the enforcement court’s decision.
However, where no such request has been brought, the arbitral
tribunal has to determine whether the prior judgment was issued
by a court that had jurisdiction in the international sense in accor-
dance with Article II (3) of the New York Convention on the
Enforcement and Recognition of Foreign Arbitral Awards and

is capable of recognition at the arbitral seat.®

In a recent decision of the German Federal Court of Justice
(BundesgerichtshofBeschloss) of October 2018, the Court de-
cided that a violation of res judicata not only occurs when a tribu-
nal disregards that it is bound by the res judicata effect of an award
or judgment rendered in a separate proceeding, but also where a
tribunal incorrectly assumes to be bound by a decision or award
rendered in a separate proceeding. The Court held that the under-
lying idea of this decision is due process, as one may be prevented
from bringing a claim which it is entitled to pursue in court or ar-
bitration in violation of German public policy under the German
Code of Civil Procedure Section 1059(2).

Notwithstanding the arbitral tribunals’ duty to carefully analyses

whether they are bound by a previous award or court decision, the
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arbitrators’ decision as a result of this analysis may be taken to the
court for its review during the annulment. In fact, this was the case
in the Boxer Capital Corp. v. JEL Investments Ltd” decision of
the British Columbia Court of Appeal where the court was asked
to examine arbitrator’s decision on not being bound by the earlier
award of a previous arbitrator or the decision of the judge who
heard an appeal from that earlier award. The Appeal Court decided
that this is not purely a question of res judicata but in fact it is a re-
view of the arbitral tribunal’s decision. The Appeal Court held that
the court could only interfere with the tribunal’s jurisdiction when
there is a complete loss of jurisdiction or a clear breach of a law as
a result of the arbitrator’s erroneous decision.In other words, the
court should respect the arbitrator’s decision on the applicability
of the res judicata doctrine. However, the arbitrators should con-
duct their analysis diligently when assessing the conditions of res
Jjudicata and limiting their powers accordingly as their incorrect
decision as to be bound by an earlier award or judgment would

also violate public policy.
Theme Two:
Res Judicata and Estoppel:

There 1s a great difference between the principle of clo-
sure (prevention of denial) and estoppel, The validity of the ju-
dicata-Res order is that the most important manifestations of that
disagreement are: follows: (While the rule of authenticity shifts

between the court and entering into the discussion of any of the

2021 ;talicu 1443 jlrio-psliat) suall-AeS e dd 93 drale Ay g3LaN g dclcd ol yllp SN AN 99



— The Legal Effect of the Authority of the Preceding Judgment (Applied Study on the Sudanese Law for Civil Procedures 1983) —

above matters Deciding on it by a judgment in the manner previ-
ously explained, considering that the issued judgment has trans-
mitted the facts Reality into legal facts, the closure relates only to
evidence without going beyond it to Prejudice to the case itself,
which prevents the judge from establishing any fact that violates
an established order Pursuant to a valid judgment issued by a com-
petent court, the evidence is valid if it is defended and it is If it
meets its conditions, it will result in the court rejecting the case
and refraining from considering it Entirely, as for closing the ar-
gument, it will entail preventing the litigant from prosecuting any
matter that may be possible . (1) (Contrary to the judicial ruling
issued in that order “The theory of res-judicata is to presume by
a conclusive presumption that the former adjudication declared.
The truth, whilst an estoppel, to use the word of Lord Coke, “Is
where a man is concluded by his own act acceptance to say the
truth” Law of Evidence, C.D.Field. H.11 Edition.In five volumes,
(1985:2205).

Which means that the basis for the validity of the decreed
order is a conclusive presumption that the judgment the former
is the title of the truth, while estoppel prevents the person from
proving the contrary the truth of his words or actions? In the case
of Sitaram v. Amir Begum & Co. (1) The plea of res-judicata pro-
ceed upon grounds of public policy properly so-called, whilst an
estoppel is simple the application equitable principle between man

and man two individual parties to litigation.
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The validity of the res judicata is based on reasons related to public
order (justifications principle), while the authority of the closure
is in application of the principle of justice between the two disput-
ing opponents. Earlier Smt, RadharaniDassi v. Smt, Binodmoyee.
Dassi(2) The doctrine of res-judicata chiefly differs from estoppel
in as much the farmer results from the decision of the court while
the later result from act of partly himself.The principle of the au-
thority of the res judicata differs from the principle of closure, as
the first is a consequence for the judgment of a court while the
latter is the result of an act of the litigants themselves. “The plea
of res-judicata is not merely a play of estoppel. It amount to an as-
sertion that the very legal rights of the parties are such as they have
been determined to be by the judgment of a competent court and
no other court should proceed to determine this again. On the other
hand, in case of estoppel there is no doubt that the express admis-
sion of a party to the suit or admission implied from his conduct:
are evidence and storing evidence against him, he is not estopped
or concluded by them unless, another person has been induced by

them to alter his condition”( Law of Evidence) .

This means that paying with the authority of the res judicata
1s not the same as paying with authority Closure if the first con-
firms that the exclusive rights of the parties that have been decid-
ed upon By a competent court, which cannot be re-examined by
another court other. On the other hand or while in the event of a
closure that the express acknowledgment of the party in The case

or the judgment and the conclusions from his behavior are con-
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sidered proof, but rather strong evidence in the matter Evidence
against that party as it cannot be denied even if there are other
persons - Stakeholders, of course - blamed that party for chang-
ing its position on that acknowledgment contained in the case or
judgment Finally, I decided:Smt, RadharaniDassi v. Smt, Binod-
moyee. Dassi(A.L.R 1942. Cal.92 at P.98 (D.B): I.LL.R. (See also)
Law of Evidence,) previously mentioned the followings: It well
established rule of law that estoppel binds parties and privies and
not strangers.The closure rule is a legal rule that binds the parties
and their successors, and is not binding others. In other words, it is
an argument against the parties and their successors, and not an ar-
gument against others. As for Indian law, although authenticity is
treated in some cases As part of the theory of closure or prevention
of denial (Estoppel), but the opinion The prevalent among Indian
jurists is that the two theories differ fundamentally Related to the
law of evidence, it prevents a person from making any claim that
contradicts the above A tool of facts, while authenticity prevents
a person from suing the same thing in lawsuits Consecutive. The
differentiation between the two ideas as previously decided by the
Indian judiciary in a precedent:Cassomally v. Carrimbhoy((1911).
Bon (See also) Mulla. P.51)

Although English and Indian law dealt with the validity of
the res judicata As part of the principle of closure as we have seen,
however, we see that the two rules are completely different The
difference is based on the opinions of the English and Indian jurists

themselves, who enumerated the manifestations of this The differ-
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ence is based on case law. As for the Sudanese law, it followed
the English, where it studied the authority of the matter Judgment

under the principle of closure.
Theme Three:
The effect of Res Judicata in the Sudanese Law (1983):

The arbitrators’ judgment enjoys conclusive authority, be-
cause its judgments are final and possess the authority of the res
judicata, and it is not permissible to appeal against them except
by filing an action for nullity, for reasons mentioned exclusive-
ly in the legislation regulating arbitration.... The duration of the
action for nullity in Sudanese law is two weeks from the date of
pronouncement of the judgment. The nullity should be based on

serious and logical reasons.

The authority of the arbitrators’ judgment the judgments
issued by the arbitrators are conclusively authoritative, they are
binding and final judgments and thus they are enforceable All rele-
vant legislation and international agreements regulating arbitration
stipulate this. The authority of the judgment means what is char-
acterized by the force or presumption that prevents it from re-pre-
senting the dispute that has been resolved in it 1 to the judiciary,
unless it is through an appeal established by law This argument
relates to the final judgment issued on the subject The dispute is
because there are non-final provisions, so the authenticity is relat-
ed to the final substantive provisions and not the procedural ones

It applies from the date on which the arbitrators sign the award and
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relates to the parties to the dispute only and does not exceed oth-
ers. In jurisprudence, the argument has multiple meanings, in which
there is no elaboration system here. Whoever sees it as a legal pre-
sumption that does not accept proof It is not permissible to lose this
authority except on behalf of A problem and a right subject On the
contrary, it attests that the judgment was valid The method of appeal
established in such a ruling, i.e., the authenticity here is just one of
the proofs of evidence. And whoever sees it as a rule Objective le-
gal, and who sees it as a procedural system with objective content.
And there are those who see it include all of these This is due to
the general references in evidence and pleadings meanings togeth-
er 2 . The judgment of the arbitrator is the primary goal For which
the arbitration took place, and because this provision stems from
the arbitration contract, it is affected by the agreement on which
the arbitration is based It is influenced by the people who issued it
because they are people who have been entrusted with the task of
adjudicating the dispute rather than the judges Therefore, it is neces-
sary to know this ruling, its types, nature, procedures, effects, ways

of complaining about it, challenging it, and methods implement it.
The Authenticity of Arbitrators’ Ruling in Sudanese Law:

National legislation, the rules of international conventions
and the regulations of international arbitration centers dealt with
the authority of the arbitrators’ judgment and its possession of the
authority of the res judicata, as some of them stipulated that it is

a conclusive argument and others stipulate that it is final and not
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subject to appeal, and both of them are one, as will come later
when addressing the appeal of the judgment. Some believe that if
the authority of the res judicata established for judicial rulings is
related to public order, then the authority of arbitrators’ rulings is
related to private interest, and the basis for this view is that the law
grants authoritative arbitrators ruling protection of private rights
and not protection of public interest as is the case with regard to
rulings of state courts, and that arbitration has Contractual nature
and has no judicial nature. Therefore, just as the two parties have
the right to rescind the contract and conclude a new one, they have
the right to relinquish the arbitration ruling and resort again to ar-
bitration with that in mind. The Civil Procedures Law 0891AD re-
mained in the articles regulating arbitration in the repealed Chap-
ter Four, in which no reference was made to the authority of the
arbitrators’ decisions. As for the Sudanese Arbitration Law issued
in the year (612) AD, which is repealed, it is stipulated that the
decision of the Commission is binding on the parties and has the
validity of the res judicata. It may not be appealed except by filing
an invalidity lawsuit. Thus, we find that this law closes the door of
appeals with respect to judgments issued by the arbitrators, as it is
not permissible to It is not appealed except by a claim of invalidity,
for certain reasons mentioned exclusively. With the issuance of the
Sudanese Arbitration Law for the year 2016 AD, which canceled
the Arbitration Law for the year 2012 AD, reference was made to
the authoritative rulings of the arbitrators in Article (40), which

reads as follows:- Subject to the provisions of Articles (18, 41, 19)
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(or automatically and bindingly, the judgment of the arbitral tribu-
nal shall be final, a written request to the competent court attached),
and the phrase has been deleted with a certified copy of the origi-
nal judgment, and it is only accepted through the invalidity lawsuit.
Which was mentioned in Article 41 of the repealed law issued in
2012 AD, and the word “decision” in the repealed law was replaced
by the word “rule” in the new law. It is a final judgment or based on
a written request to the competent court, and this argument is related
to the dispute that is automatically implemented and binding on this
dispute and does not go beyond this dispute. Thus, this law, by its
text on the finality and obligatory judgment of the arbitral tribunal,
has followed the international system of arbitration by its text on
this final purpose and the desired objectives of resorting to arbitra-
tion, realizing.

Results and Recommendations:

1. In the context of the enforcement of arbitration awards, the
rules of preclusion do more than just strengthen judicial comi-
ty. They also help promote the finality of international arbitra-
tion awards under the Convention.

2. The rules of preclusion differ from jurisdiction to jurisdiction,
and the courts in every jurisdiction would be justified in ap-
plying their own rules of preclusion, as these rules should be
considered as part of the procedural public policy.

3. On the most basic level, the aim of enforcement proceedings is
to provide relief for the collection of arbitration awards. Just as
a party seeking to collect money.

4. Damages judgment, a party seeking to enforce an award is not
expected to plead the existence of a dispute on the merits.

5. Proceedings for the enforcement of arbitration awards can thus
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be likened to the proceedings for the collection of monetary
judgments.

6. There has always been wide support for having a uniform system
of enforcement for arbitration awards under the Convention.

7. The rule of issue estoppel would appear to be conducive to
achieving this purpose

8. Sudanese law adopted the same concept as English law by rec-
ognizing the exclusionary role of the principle of closure.

9. The main source of the principle of closure in Sudanese law is
case law and jurisprudence Islamic.

10. 10- Sudanese law did not apply the principle of closure based
on judicial precedents in a way mechanism. In each case, he
took into account the circumstances surrounding it, to see if
there was room for it to differentiate it from the previous one.

Recommendations:

1. Separating the “principle of the authority of the res judicata”
from the “principle of closure”.Because of the differences clear
distinction between the two principles.Accordingly, amending
the Evidence Law in this regard. And the text in one article on
the different types of closure, except for closure by virtue of a
ruling because it relates to the authenticity of the matter res
judicata.

2. Treating the principle of closure as an objective law rule and
not just a rule of evidence.
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(1)"The nebis in idem principle is laid down in Article 50 of the Charter of

110

Fundamental Rights of the European Union: «No one shall be liable to be
tried or punished again in criminal proceedings for an offence for which
he or she has already been finally acquitted or convicted within the
Union in accordance with the law”
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Albino Human Rights Violations in Africa: Gravity of the Problem , and Efforts made to face up to it

Introduction:

Albinism is a non-contagious, genetically inherited condition
which is very rare and, worldwide, affects approximately 1:20.000
people although rare in the western world, albinism is quite com-
mon in sub-Saharan Africa, likely as a result of consanguinity of
both parents, who may or may not be albinos themselves, and yet
would carry the gene if it is to be passed on to the child. (V

Albinism is a non-contagious, genetically inherited condition
that results from insufficient production of melanin. It is character-
ized by the partial or complete absence of pigment in the skin, hair,
and eyes, making persons with albinism appear pale in comparison
to those with typical melanin production.

Genetically speaking, both parents must carry the gene for a
person to have albinism; in such cases, there is a 25% chance that
their child will be born with albinism.

Judging by his own case, an albino writer described albinisms
as “some sort of a genetic lottery” saying: “In my case, | have five
brothers and sisters, and I am the only one who has albinism”. @

Children in African communities born with oculocutaneous
albinism look significantly different to their peers due to the lack
of melanin pigment in their hair, skin and eyes — leading to light
colored hair, blue/hazel eyes and pale skin which are very sen-
sitive to the damaging effects of the sun. Albinism also affects
eyesight including involuntary nystagmus which causes eyes to
move from side to side, photophobia, poor depth perception, stra-
bismus (squint), poor visual acuity and refractive errors. In one
study, 85% of children with albinism in South Africa had less than
30% vision, even with the best optical correction.

The problem of albinos in Africa is unfortunately, stigma sto-
ry that has long been covered up to just recently be told after its
victims had long been forced to live in limbo.

The purpose of this paper is to investigate the grave dimen-
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sions of the problem plighting albinos in the first place and efforts
made to put an end to Albinos persecution in second place. The
paper also attempts to answers the questions: why albinos’ human
rights violations have long been ignored, and how these rights can
be ensured based on criteria set forth by human rights’ internation-
al legislations?

Towards achieving its purpose, the paper first sheds some
light on the phenomenon as it is shrouded with misconceptions
that make the agony of Albinos either pass unnoticed, or pave the
way for impunity for those violating albinos’ human rights.

The paper, moreover, surveys Albinos suffering in Africa with
special emphasis on countries where Albinos™ inhumane treatment
is an everyday occurrence. The paper, furthermore, highlights ef-
forts made by states and organizations worldwide to end albinos’
tragedy.

Frequency of albinism in Africa:

Determining the number of people with albinism in a country
is difficult in spite of the fact that due to their skin color, albinos
can be easily spotted among African population.

The World Health Organization attempted to obtain data on
albinism in Africa, with estimated overall frequencies varying from
1 in 5000 to 1 in 15,000 in different countries. This is higher than
the estimated worldwide frequency of 1 in 20,000 quoted by the
US’ National Institute of Health in 2016. Few large scale surveys
on albinism have been conducted on African populations. One ep-
idemiological study of 1.6 million schoolchildren in Zimbabwe
gave a frequency of 1 in 4182 for the country as a whole, although
the distribution was not even, with 73% of the pupils identified
attending rural schools. There were hotspots where the prevalence
of albinism was significantly higher, notably in the capital city of
Harare with a frequency of 1 in 2661. In a geographically isolat-
ed area of the Zambezi River valley 1 in 1000 people has albi-
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nism. Across the border to the south of Zimbabwe, in northern
South Africa, a community based survey of 35 rural villages gave
a prevalence of 1 in 2239 among the Venda people. Even in this
limited geographical area, the frequency in one clan was signifi-
cantly higher, at 1: 832. The Tanzanian National Census of 2012
documented 16,127 people with albinism (8872 males and 7255
females) giving a frequency of 1 in 2652. @

Health Problems associated with Albinism:

The health needs of those with albinism differ from the gen-
eral (black) population in Africa. In this group, exposure to the sun
results in many types of injury to the skin, ranging from sunburn
and blisters, to more permanent damage such as thickening and
wrinkling of the skin, and potentially life threatening skin cancers.
In the extreme cases, lack of recognition and appropriate treatment
of pre-malignant stages can lead to aggressive cancers and conse-
quently to early deaths. Even for those who manage to access spe-
cialist care, the cost is often prohibitive. Medical experts confirm
that without the right treatment, up to 90% of albinos die before
the age of 40 in Africa. ©

Superstitions, myths and other Misconceptions as the main
source of albinos’ agony.

African rituals and spiritual ideas about albinism have led
to brutal attack on innocent men, women and especially children
which most often claim their lives. These ideas have been around
for many generations, but in recent years, witch doctors have been
teaching misconceived ideas about the promise of wealth, success
and power when albino hair or limbs are used in a potion as part
of witchcraft practices. This has gained public attention nationally
and internationally as these crimes have been reported as crimes
against human rights. Infanticide, kidnapping, amputations, and
decapitations, committed for purposes of supplying highly valued
body parts used for amulets, which are then sold in underground
witchcraft market are not uncommon.
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Therefore, such heinous practices cause great unrest and
angst among the albino population, who must be protected and of-
ten live in a state of solitude simply to protect their own lives and
to prevent being hunted like animals. ©

There are superstitions prevalent in some parts of Africa that
albino body parts bring wealth, power or sexual conquest. Attack-
ers sell albino body parts to witch doctors for thousands of dollars,
according to Amnesty International.

Among the most lamentable misconception about albinism
is the widely prevailing belief that albinism is a punishment from
God or bad luck, and that it is “a disease” that could be contagious,
which is often the view of even some members of the medical
and professional community. These misconceptions, coupled with
poor education, are some of the key reasons that albinism is so
heavily persecuted.

In some African communities, not only albinos are victim-
ized, but also their mothers because of the prevailing belief that a
woman would give birth to an albino child only when she has sex
with a white man while on her cycle. Therefore, it is common that
a women giving birth to an albino baby would hurry to flee for her
life for fear of her in-laws’ retaliation which usually amounts to
killing.

The UN report submitted as part of the Human Rights Coun-
cil resolution 23/13 of Junel3™. 2013 reveals that albinos are of-
ten regarded as “ghosts and not human beings, who can be wiped
off the global map. They are often persecuted as devils or people
who are a bad omen, or suffer from a curse. In some communities
it is believed that, contact with albinos would bring bad luck, sick-
ness or death.” Therefore, this belief alone amounts to discrimina-
tion, mental and emotional persecution, where severe bullying of
children, exclusion and abandonment occurs even without brutal
physical persecution. ®
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Another myth that poses a risk on people with albinism is
the belief that “sexual intercourse with a woman or a girl with
albinism can cure HIV/AIDS. This evil belief makes albino girls
prone to rape.

Sacrifice of albinos is also believed to “appease the god of
the mountain ““ when fear of a volcano eruption is possible, and it
is believed that pulling the hair of albinos can bring good luck. It
has also been reported that “miners use the bones of persons with
albinism as amulets or bury them where they are drilling for gold.
The attacks which occur usually result in the death or severe muti-
lation of the albino, which according to the Human rights council
can in “some cases involve trade in organs, trafficking in persons
and sale of children, infanticide and abandonment of children. ©

Superstations and misconceptions about albinism are not
something new; they are, rather deep-rooted in the history of some
African tribes. For instance, most tribes in ancient times would
have committed infanticide upon an albino child, seeing it as a bad
omen, practiced by the Sukuma, the Digo and the Maasai tribes.
However, in some tribes, albinos were made the sacrifices of offer-
ings to the gods.

It is reported that, in Africa, attacks targeting persons with
albinism are usually carried out with machetes, resulting in severe
mutilation or death. In most cases, the persons attacked are dis-
membered; body parts such as fingers, arms, legs, eyes, genitals,
skin, bones, head and hair have been severed from the body and
taken. In several of those cases, body parts have been hacked off
while the person was still alive. Reportedly, there is a corollary
witchcraft belief that it is preferable to harvest body parts from
live victims because screams increase the potency of the potion
for which the parts are used. Possible human sacrifices of persons
with albinism have also been reported, including through immo-
lation. (1
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Superstitions, myth and misconception seem to be the source
of albino’s misery only in other parts of Africa. In North Africa,
they do not have such a negative impact. In Sudan for instance,
superstitions play a positive role in favor of albinos. The name
“Awlad Al-Hour” which literary stands for children of Houris, i.e.
women in Islamic eschatology who will accompany faithful be-
lievers in Paradise. Albinos are moreover, believed in Sudan to be
a source of good luck, rather than an omen, as it is the case in other
parts of Africa. By virtue of these positive myths, Sudanese albino
children enjoy special status in their families and communities,
where, if not adorned, they are at least not discriminated against,
nor abused.

African countries where albinos’ human rights violations are
most common.

Prevalence of anti-albino superstitions, misconceptions and
myths creates a serious risk to the lives of persons with albinism
standout in some countries as the major motor force behind albino
human rights violations as revealed by the survey below:
Tanzania:

In Tanzania, albinos represent one in every 1429 births, a
much higher rate than in any other nation. According to Al-Shya-
maa Kway-Geer, an albino member of parliament, there are 6977
officially registered albinos in Tanzania. However, it is believed
that there may be up to 17000 undocumented. Quite a big number
of albinos have migrated to the Dar es Salaam city, as they feel
safer in an urban setting. Tanzania is thought to have the largest
population of albinos in Africa. Albinos are especially persecuted
in Shinyanga and Mwanza, where witch doctors have promoted a
belief in the potential magical and superstitious properties of albi-
nos’ body parts. Senior police officers claim that, these body parts
may be sold for as much as US$75,000 on the black market for
a set of arms, legs, ears, and genitals from an individual with al-
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binism. Therefore, there has been an extensive number of albino
murders in the past decade especially in Burundi and Tanzania,
where in 2007 more than seventy documented killings took place
and one hundred and fifty body parts of albinos were reported to
have been chopped off. Now the number of killings is well over one
hundred, with low conviction rates, and albinos continue to have
their limbs severed, leaving many crippled or severely maimed,
traumatized and tortured in the process. Ms. Shyamaa Kway-Geer
described her life as a schoolchild: “When I was at primary school,
people used to laugh at me, tease me - some even didn’t even like
to touch me, saying that if they touched me they would get this
color. People used to abuse me on the road when I took the buses
to school. They would run after me - crowds of kids would follow
me - shouting ‘zeru, zeru’ (a derogatory term for someone with
albinism meaning (Ghost).

There are further issues which arise when there is lack of ed-
ucation about albinism. Fathers often suspect mothers of the albi-
no child of infidelity with a white man or that the child is the ghost
of a European colonist. This can cause immense strain on families
and relationships. An albino child is often seen as a bad omen and
treated as unwanted. Many albino babies become victims of infant
Malawi:

After 2015 when Tanzania enacted tougher steps against vio-
lence against albinos, Malawi has seen a “steep upsurge in killings”
with 18 reported killings since November 2014, and the likely toll
being higher because of missing persons and unreported murders.
President Peter Mutharika has formed a committee to study the
situation. Additionally, Malawi has faced an immense amount of
graves belonging to Albino people being robbed in more recent
history. In 2017, police found at least 39 cases of illegal removals
of the bodies of Albino people from their graves or having body
parts removed from their corpses: Another phenomenon that has
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also begun to occur is an increase in religious leaders, police, and
government officials being charged and convicted of slaying Albi-
no people in Malawi.

South Africa:

There have also been reports of albino killings in South Af-
rica, although such crimes are less common there than in Mala-
wi, Tanzania and Burundi. A South African court has sentenced
a traditional healer to life imprisonment for murdering a 20-year-
old woman living with albinism. The office of the UN High Com-
missioner for Human Rights (OHCHR), the UN agency that deals
with human rights issues, reported in 2016 that albino hunters sell
an entire human corpse for up to $75,000, while an arm or a leg
could be sold for about $2,000.

Persecution of people with albinism is based on the belief
that certain body parts of albinos can transmit magical powers.
Such superstition is present especially in some parts of the Afri-
can Great Lakes region, it has been promulgated and exploited by
witch doctors and others who use such body parts as ingredients
in rituals, concoctions and potions with the claim that their magic
will bring prosperity to the user (muti or medicine murder).

Consequently, people with albinism have been persecuted,
killed and dismembered, and graves of albinos dug up and des-
ecrated. At the same time, people with albinism have also been
ostracized and even murdered for exactly the opposite reason, be-
cause they are presumed to be cursed and ominous.

The persecutions of people with albinism take place mostly
in Sub-Saharan African communities, especially among East Af-
ricans. ¥

Other countries where the phenomenon is less common

By June 2008, killings had been reported in neighboring
Kenya and possibly also the Democratic Republic of Congo. In
October 2008 AFP reported on the further expansion of killings
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of albinos to the Ruyigi region of Burundi. Body parts of the vic-
tims are then smuggled to Tanzania where they are used for witch
doctor rituals and potions. Albinos have become “a commercial
good”, commented Nicodeme Gahimbare in Ruyigi, who estab-
lished a local safe haven in his fortified house. By 2010 cases had
also been reported from Swaziland.

Social Exclusion of albinos:

Albino children are most often confined to special housing
facilities or to their parents’ homes as a measure for protecting
them against abuse or brutal treatment to which they might be
prone. This social isolation of children with albinism can also be
confounded by the barriers they face to being able to play outside
with other children, and take part in outdoor activities at school.

The author of this paper has intermittently served in the Tan-
zanian town of Arusha during the period 2016-2019 and remem-
bers seeing only one albino girls who seemed to be closely guard-
ed by her father, an owner of a restaurant who is always keen to
seat her beside his cashier desk.

The development of self-esteem through group and team ac-
tivities is being denied to albinos. According to Navi Pillay, the
United Nations High Commissioner for Human Rights, because of
the social and educational exclusion which can often occur there
are often very low education levels among albinos, so that they
lack social and economic tools to lead productive lives. It is also
“a common belief that albinos have low brain capacity and are
unable to function at the same level as ‘normal people’. Therefore,
their ability to learn is often deficient due to the fact that most
albinos suffer from some form of visual impairment and there are
often insufficient educational facilities, learning supplies or fund-
ing to support children with limited sight. This causes extensive
bullying, exclusion from peer groups, low self-esteem and con-
fidence, along with emotional and mental illness stemming from
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rejection by society and often family members who harbor super-
stitious myths about albinos.

It is clearly revealed that no matter what mythical or spiritu-
al mantra a person may be following or believing in about albi-
nos, there is a general view in “nearly all cultures in the region
of east Africa held and some still hold the view that albinos are
less desirable beings who are less than human. Therefore, homes
and schools specifically built for albinos, such as Buhangija Albi-
no School, have been created as safe environments for learning,
growing and permanently residing.

Many children living in Buhangija Albino School fear to ever
return to their families, believing that, they may be killed by even
their own closest relatives. A striking example of albinos’ social
exclusion is Ukerewe Island which is home for a large community
of people with albinism where 62 albinos reside, most likely to
remain in solitude and away from albino hunters. (¢
Albinos Agony as a human rights’ Issue:

Albinos in Africa have long suffered without the Internation-
al community, especially Human Rights Organizations stepping
in to defend them. The main cause for such stand which delayed
international protection of Albinos is the failure of the internation-
al community to speed up deciding on the criteria to apply to
qualify these violations as human rights violations, due to albinos’
absence from categories entailing protection of minorities.

According to Article (1) of the UN Minorities Declaration,
1992, the term minority as used in the United Nations human rights
system usually refers to national or ethnic, religious and linguistic
minorities, pursuant to the United Nations Minorities Declaration.

The strict abidance of human rights legists to the letter of this
criterion of classification of minorities is also responsible for the
delay of recognition of albino rights as human rights, although
there are several criteria that may be applied to qualify albinos as
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a group with rights to be protected by domestic and international
legislations without any delay.

This delay of the international community to respond by ac-
tions and legislations may also be attributed to the fact that mem-
bers of the medical profession in Africa have long been oblivious
of the dimensions of the albinos’ agony and the need to report it.
Like ordinary people, members of the medical and professional
community in some countries fell a prey to the belief that albinism
is a punishment from God or bad luck, and that it is “a disease”
that could be contagious. ('

Where albinos’ rights fit? is a question that is answered by the
provisions of the Universal Declaration on Human Rights. (UDHR),
and The International Covenant on Civil, and Political Rights,
among other International Covenants on Human Rights. All these
international instuments provide for physical integrity rights’, which
concern the right to life, liberty and security of persons, and which
offer protection from physical violence against persons, freedom
of movement , torture and inhumane treatment which all apply to
albinos , as they are subject to all these kinds of abuse.

Rarity of albinism occurrence places the rights of albinos un-
der the category of minority human rights.

In is only in 2008 that People with albinism were defined as
disabled by the United Nations and as such have human rights as
defined by the United Nations Convention on the Rights of Per-
sons with Disabilities (CRPD), 2006). This includes the right to
life, education, health services, work and freedom of movement.
Children with albinism not only have rights as disabled people, but
are also afforded rights under the United Nations Convention on
the Rights of the Child (CRC), 1989 which has been ratified by
almost all African governments. ¥

Albinos moreover do qualify to be placed under the umbrella
of people with disability as the UN Convention on the Rights of
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People with Disabilities, defines disability “as the interaction be-
tween a person’s impairment and the barriers in society that limits
full inclusion and participation in communities”. For persons with
physical disabilities, lack of access to transportation and infra-
structure are the barriers. For persons with albinism, for instance,
the barriers are lack of accommodations in the classroom and the
attitudes and beliefs that many people have about persons with
albinism that exclude them from education, the labor force, and
even threaten their lives.

Under the Convention on the Rights of People with Dis-
abilities, governments have the responsibility to remove barriers
so that persons with disabilities can participate on equal footing
with others in their communities, and this includes deconstructing
physical, communicational, and attitudinal barriers. ('

Efforts by organizations to put an end to albinos’ Tragedy

Efforts are being made by organizations at both regional and
international levels to face up to the tragedy of albinos. At the
regional level, for instance, the African union stands out as the
body spearheading these efforts, while the United Nations Orga-
nization stands out at the International level. The European Union
and International NGOs also have their considerable contributions
to these efforts. Below is a review of work done by these entities in
their persistent bid to put an end to the agony of albinos in Africa
in particular?

The United Nations Organization:

The UN has remained active in sending independent experts
to help countries with high recurrence of albinos’ human right vi-
olations, in particular Malawi. Recommendations made by these
experts and assistance rendered by the UN have helped the con-
cerned African countries make big strides in the fight against albi-
no abuse, improving albinos’ human rights, conditions, and rais-
ing awareness of their plight.
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In June 13™. 2013, a UN resolution promoting and protecting the

human rights (civil, political, economic and cultural) was adopted

and June 13™. designated as “the International Albinism Aware-
ness Day”. %

The Human Rights Council:

The Human Rights Council mandated an Independent Expert
to identify and consolidate the measures to end and prevent attacks
targeting persons with albinism in consultation with states, civil
society, international and regional bodies and agencies, as well as
other stakeholders. The specific measures identified will be based
on those already identified, particularly those adopted by the Afri-
can Commission on Human and Peoples’ Rights, namely:

(a) Effective protection of persons with albinism and members of
their families;

(b)Conduct of impartial, speedy and effective investigations into
attacks against persons with albinism;

(c) Prosecution of perpetrators of attacks against persons with albinism;

(d)Ensuring that victims and members of their families have ac-
cess to appropriate remedies;

(e)Increased education and public awareness-raising activities;

(HInclusion of information in reports submitted by states parties
to the African Commission on Human and Peoples’ Rights un-
der article (62) of the African Charter on Human and Peoples’
Rights on the situation of persons with albinism, including
good practices in protecting and promoting the rights of per-
sons with albinism,;

(g)Promotion, in collaboration with relevant regional and interna-
tional organizations, bilateral, regional and international initia-
tives aimed at protecting persons with albinism. @V

The African Union Commission:

The African Union commission's efforts to protect albinos’
human rights are embodied in the African Union Regional Action
Plan (RAP) on Albinism in Africa.
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The Regional Action Plan is the first-ever regional mechanism
to proactively address eradicating discrimination and violence
against persons with albinism in Sub-Saharan Africa. Its overarch-
ing objective is to monitor the true impact of efforts to protect and
integrate persons with albinism by multiple stakeholders across
Africa. The plan in particular, consists of concrete and specific
measures to realize the enjoyment of peace and human rights by
persons with albinism. It is developed from recommendations
made by the Independent expert, various human rights bodies and
mechanisms at the UN and AU levels. These recommendations
have been further refined into various objectives which are achiev-
able over the immediate, short to medium term (1- 5 years) while
triggering long term initiatives (beyond five years). The objectives
are divided into four clusters: prevention, protection, accountabil-
ity and equality and non-discrimination.

In July 2019, during its 35™. ordinary session, the Executive
Council of the African Union adopted as continent-wide policy, the
Regional Action Plan on Albinism in Africa. The African Union
also decided that a special envoy would be appointed to ensure the
implementation of that Plan. %

The European Parliament:

As part of its efforts to put an end to albinos’ human rights
violations in Africa, the European Parliament held a special ses-
sion on the problems of Albinos in African countries. The session
concluded by adopting a resolution (B80908/2016) which calls on
the authorities of the countries where albino people are attacked or
killed to step up efforts to bring the “albino people hunters” and
those who trade in body parts to justice; urges all authorities of
the concerned countries to undertake immediate actions launching
awareness campaigns to end the stigma and discrimination asso-
ciated with albinism; considers that such measures should partic-
ularly be implemented in rural areas where people tend to be less
educated and more superstitious.
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The European Parliament's resolution makes special refer-
ence to Malawi, as country with high recurrence of albinos” human
rights violations, Urges the Malawian authorities to seek, as matter
of urgency, international support to conduct investigations and en-
sure accountability for crimes committed against people with al-
binism, and bring perpetrators of these gross human rights abuses
to justice in accordance with its regional and international human
rights obligations.

The resolution makes a special call to the Malawian govern-
ment for the enforcement of the five-point action plan unveiled in
March 2015 and is supported by the UN which comprise the de-
velopment of an educational and awareness rising program and
increased cooperation with civil society organizations; calls for
improved training in the field of education to clear out traditional
beliefs discriminating against people with albinism and allow al-
bino children to go to school without any fear of being kidnapped,
killed or even just beaten up. ¥

Efforts made by African countries with high rate of Albinos’
Human rights violations:

Mostly due to Tanzanian police interventions, albino murders
dropped from 22 in 2008 to 11 in 2015. Responding to recommen-
dations made by the UN Independent expert on albinism, the Tan-
zanian government and civil society has been active in providing
visual aids and other assistance to albinos.

There have been positive measures taken by the Tanzanian
government to address witchcraft practices, including the regis-
tration of traditional healers, however, full oversight over their
work has still not been achieved, and confusion still exists in the
minds of the general public between witchcraft practice and the
work of traditional healers,” ?¥

The gravity of albinos’ conditions and the brutality of crimes
committed against them prompted the Tanzanian law enforcement
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authorities to take protection of albinos and convicting their hu-
man rights violators more seriously. The first ever conviction for the
killing of an albino in Tanzania occurred in September 23™. 2009
at the High Court in Kahama. This was a “landmark verdict” was
due to the fact that there have been more than fifty murders known
at this time and this was the first actual conviction. The conviction
came about following the murder and mutilation of a 14-year-old
boy, Matatizo Dunia, who was attacked by three men in Bukombe
district in Shinyanga region in December 2008. The men carried
Dunia from his home late at night before brutally murdering him.
One of them was later found with Dunia’s leg in his possession, the
rest of Dunia’s body parts were located concealed in a shrubbery.
The men confessed a desire to sell Dunia’s parts to a witch doctor,
yet despite this; their legal team had not anticipated the death sen-
tence of hanging which the three men would receive.

In Malawi, as of 2018, there has been speculation President
Mutharika making moves toward implementing the death penalty to
convicted murderers of Albino people as a way to significantly de-
crease the attacks being perpetrated, putting fear into those who do
it for business or religious purposes and making it substantially less
acceptable by witch doctors and other people who follow supersti-
tions. There is a death penalty in place, but it has not been put in to
use since the government changed to democracy in 1994, and con-
victs who are given the death penalty have remined in prison for life
instead' The president sees this as a way to tighten judicial control
and work to eradicate the hate crimes committed against Albinos.

As part of its effort to put an end to its albinos™ agony Kenya
made formidable success including the allocation of a substantial
annual budget geared toward specific measures for persons with
albinism, who had historically been left behind in the key sectors
of health and education and had fallen prey to ritual attacks and the
consequent insecurities.
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In an endeavor to help Kenya with its struggle against albi-
nos’ abuse, the UN sent an independent Expert on the enjoyment
of human rights by persons with albinism, to Kenya.

In addition, Kenya is working hard to facilitate access to jus-
tice and judicial remedies for victims of attack as well as socio-eco-
nomic support for victims and their families to help restore their
lives, as well as putting in place tough measures for the protection
of albinos in border areas like Migori and Taita Taveta counties,
where fear of attack remains high. Kenyan authorities are report-
ed to have launched a country-wide campaign to raise awareness,
particularly in rural communities, to confront the falsehoods that
lead to attacks. ©

African countries, at large have lobbied the international
community to advocate for the human rights of those with albi-
nism, such as the joint proposal by Tanzania and Malawi to the
United Nations , calling for a combined effort by member states to
ensure the security of people with albinism and address the chal-
lenges of lack of appropriate employment, health and education
rights for this group.

In the USA, Congressman Gerry Connolly in 2010 intro-
duced legislation to protect albinos and urge local governments to
protect albinos, stating that “with their help and the passage of this
resolution today, maybe we can bring an end to these horrific and
heinous crimes”. The discrimination experienced by those with
albinism has been highlighted by the Office of the High Commis-
sioner of the United Nations Human Rights with a dedicated web-
site entitled ‘People with Albinism: not ghost but human beings’.

In April 2016, Amnesty International called for Malawi, a
country bordering Tanzania, to take action to protect people with
albinism, expressing its concerns about the nature of the police in-
vestigations and the seemingly light sentences given to convicted
perpetrators of albinism-related crimes, given their serious nature.
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Amnesty International reports a vigilante backlash where local
people respond to these injustices in their own way, taking the law
into their own hands. In one incident in March 2016 a mob burned
to death men who were allegedly found with the bones of someone
with albinism.

Some writers note that laws protecting people with albinism
do exist but need to be effectively implemented. Other authors ar-
gue that international responses are identified as being limited to
little more than political rhetorics, with only the media and NGOs
seen to have had any success in raising awareness and advocacy
work. The major issue is that, the International Law does not re-
gard Albinos as a minority which makes it very difficult to place
this category of ill-fated people under the umbrella of protection
by the International Law.

Most Prominent NGOs standing against albinos “persecution

Many organizations have been set up to help protect and pro-
vide for communities with albinism. Films have also been pro-
duced to encourage, educate and create an international under-
standing of the trials and tribulations which persons with albinism
are facing in a modern world still dealing with ancient rituals and
practices which encourage murder for medicine. There are over
forty organizations advocating albino human rights most import-
ant among which in addition to TAC are Under the Same Sun and
Amnesty International Organizations such as National Organiza-
tion for Albinism and Hypo pigmentation (NOAH). Light is here
below shed on the most active among these organizations:
Tanzania Albino Centre (TAC):

TAC based in Arusha, Tanzania; aiming at improving the
lives of albinos through educational and medical assistance so
that they may live safe, accepted, and prosperous and live in the
society of their choice.
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Under the Same Sun (UTSS):

Under the Same Sun is a Canadian-founded organization with
support focused on Tanzania and based in Dar es Salam, founded
in 2008 by Peter Ash with a vision to “promote via advocacy and
education, the wellbeing of persons who are often marginalized
or misunderstood. Describing the motive behind his organization,
Peter Ash states that: “we are driven by the belief that all persons
have intrinsic value and since they are created in the image of
God. The organization is therefore, acting upon the moral and
human rights values to support victims to end the discrimination
and persecution of innocent persons with albinism”. According to
Under the Same Sun: “in order to eradicate attacks against persons
with albinism, it is necessary to focus on eliminating reliance on
witchcraft beliefs by strengthening the provision of infrastructure
such as schools and hospitals, while enhancing the sense of fair-
ness by improving the system of justice. Therefore, restoring the
rights of persons with albinism to being treated as human, fairly
as functioning members of society who may look different and
suffer severe vulnerabilities die to their physical condition, but do
not deserve to be murdered or hurt in any way because of ancient
myths claiming sacrifice of these people will create future benefit
for another person. 7
Amnesty International (AI)

Amnesty International is a human rights organization that
was established by Peter Benenson, a British lawyer and human
rights activist, in 1961. It has many city-centered offices in Africa,
Asia-Pacific, Central, and Eastern Europe, Latin America and the
Middle East. The goal of the organization is to assist in obtaining
freedom and success for everyone globally. It has launched several
campaigns against the persecution and discrimination of persons
with albinism, including “Stop the Killings” campaign which was
organized by the organization in Malawi . In addition, the organi-
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zation provides a plethora of information and statistical research on
albinism for other organizations that fight for the same cause.
The International Federation of Red Cross (IFRC):

The IFRC is a key part of the albino protection movements
aiming at working to integrate persons with albinism back into
society safely in Burundi ,striving to minimize their vulnerability
to hunters, skin cancer, and educational and social marginaliza-
tion. The IFRC particularly works with protecting mothers and
children who are fearing persecution and assist them in providing
safe homes and protection where children are frightened of attack-
er’s and by providing a special arena for the albinos , the IFRC
ensures safety protection and an environment of love, understand-
ing of one another all with albinism, and unity in the battle against
persecution and discrimination. The Red Cross has made it very
clear in its publications that governments must also take drastic
steps towards the protection of persons with albinism in order to
stop their persecution. The IFRC moreover states that it is imper-
ative that governments strive to “Ensure effective legal protection
for people with albinism, use local administrative structures to lo-
cate and protect albino people living in hideouts, conduct public
anti-discrimination campaigns and extend medical services to al-
binos in need. ®
Conclusion and Recommendations:

This paper aimed at bringing to the lime light, the suffering
by which albinos are plighted in Africa and the efforts made to put
an end to it. Towards attaining this objective, the paper touched
on several themes pertaining to the problems of albinism in Afri-
ca, including the medical cause of the problem, the mythical and
superstitious dimensions behind the agony of albinos in some Af-
rican countries, in addition to efforts made to eradicate cruel and
inhumane treatment of albinos at both the legislative and law en-
forcement levels.
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The paper also surveyed albinos’ human rights violations in
some African countries where such abuses are a day-today prac-
tice.

In conclusion, the paper would argue that legislative and law
enforcement measures alone may not be sufficient to tackle this
problem. Such measures must be accompanied by vigorous efforts
to put the lid on myths and superstitions responsible for the trag-
edy of albinos in African countries where they prevail. In that,
the paper recommends governments to, also sponsor large all out,
wide scope media awareness-raising campaigns aiming at making
other people well understand that persons with albinism are equal
ordinary humans who have the right to participate in everyday life,
as anyone else would, and rectify stereotypes that keep albinos
sidelined and even their lives being threatened.

It is also important that legislations aiming at positive dis-
crimination of people with special need take albinos on board.
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